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learn from each other? 
Prof Federico Ferretti 
Brunel University London 
Public Participation in 
Thailand's Mega-Projects 
Mr Khemthong 
Tonsakulrungruang 
Chulalangkorn University 
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Comparative Legal 
Analysis of Integrated 
River Basin Management 
(IRBM) between Langat 
River Malaysia and Tweed 
River Scotland 
Mrs Rasyikah Md Khalid 
Universiti Teknologi MARA, 
UiTM 
Q & A Session 
12:00pm – 1:50pm: Lunch @ Staff Car Park Area 
ASLI OPEN Forum 
(open for ASLI members and non-members) 
1:00pm – 1.50 pm @ Venue: DK B 
 
Page 1 of 5
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The City as an Object of 
Asian Legal Studies: 
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Law and the Organization of 
Shopping Streets: Japan`s 
Shoutengai 
Prof Sean McGinty 
Nagoya University 
3 Domestic Violence: 
Justice for the Victim 
Dr Muzaffar Syah Mallow 
Universiti Sains Islam 
Malaysia (USIM) 
Fortifying Horn of Africa 
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Moderator: 
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Moderator: 
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Business Law (2) 
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 The Many Futures of 
Afghan Legal Education 
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National Law University, 
Delhi 
Transplanting the Rule of 
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Assoc Prof Azizah Binti Mohd 
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Malaysia 
Tradition Makes Way for Law: 
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Court in Social Imaginary: 
An Empirical Study on the 
News Coverage of the 
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National Taiwan University 
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Application of traditional rules 
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The Use of Offshore 
Holdings for 
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Tier Patent Protection: 
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Punchi Hewage 
Faculty of Law, 
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and Global 
perspective 
Prof Swatee Yogessh 
Balaji Law College 
2 Coverture: Exit point of 
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feminist critique of the concept of 
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Faculty of Law, University of 
Colombo 
Barriers to Modernization: A 
Legal, Economic, and Social 
Analysis of Non-tariff Barriers 
to Trade in Pakistan, India, and 
China 
Prof Uzair J. Kayani 
Lahore University of Management 
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Promoting Constitutional 
Justice in Asia through 
Transnational 
Relationships - The 
Untapped Potential of the 
Association of Asian 
Constitutional Courts and 
Equivalent Institutions 
Asst Prof Maartje de Visser 
School of Law, Singapore 
Management University 
Realization of Participatory 
Rights of Children in a 
Pluralistic Legal Tradition: 
Challenges and A Way Forward 
Ms Nazeemudeen Ziyana 
Faculty of Law 
University of Colombo 
Prosecuting ILLEGAL 
investment schemes IN 
FUTURES CONTRACT in 
Malaysia 
Ms Sharon David Moreira 
International Islamic 
University Malaysia 
Intellectual Property 
Law in a Changing 
Society : How Patent 
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China Regenerated by 
Modern 
Biotechnological 
Inventions 
Assoc Prof Hsiao-Fen 
Hsu Tunghai University 
Redd Policy In 
Indonesia Reality in 
Grey Area 
Dr Deni Bram 
Faculty of Law, 
Tarumanagara 
University 
3 Polygamous Marriages: With 
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Ms Padmaja Wijesooriya 
General Sir John Kotelawala 
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Legalism” Among Asian 
Players in WTO: A Good Timing 
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Dr Lu Yi 
Peking University School of 
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The roots of bureaucratic 
judiciary in Indonesia: 
appointment and 
promotion of colonial 
judges in the Dutch East 
Indies 
Assoc Prof Yuzuru Shimada 
Nagoya University 
The Protection of Children in 
Conflict with the Law Detained 
in Adult Prison Based on the 
International and National 
Human Rights Norms (The 
Experience of Indonesia) 
Ms Sasmini, Ms Erna Dyah K & 
Ms Diana Tantri C, 
Faculty of Law, 
Sebelas Maret University 
Legal Protection for 
Traditional Businesses 
Dealing with the 
Proliferation of Foreign 
Franchises in Indonesia 
Mr Ignatius Hartyo 
Purwanto, 
Law Faculty of 
Soegijapranata Catholic 
University 
Character 
Merchandising and 
Intellectual Property 
Rights: The Laws and 
Issues in Malaysia 
Mr Noor Maizudin 
Mohamad Noor 
Faculty of Law, 
University Kebangsaan 
Malaysia 
External Pressures 
in REDD+ 
Regulatory Process 
in Indonesia 
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Sulistiawati 
Universitas Gadjah 
Mada 
4  Bilateral Investment Treaties 
and Public Health – A Study of 
South Asian BITs Dr. 
Prabhash Ranjan 
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 The Role of SMEs In The 
Economic Development 
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Policy In The Field of 
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Trisakti University, Jakarta 
Standards Essential 
Patents and 
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National Law University, 
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Intersection of 
Cultural Heritage 
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Development: the 
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1  Crowdfunding in Asia: 
Challenges and 
Perspectives 
Prof Bénédicte Francois 
University of Tours 
Balancing Closure and 
Openness: The 
Challenge of Leadership 
Reform in China’s State- 
Owned Enterprises 
Asst Prof Li-Wen Lin 
University of British 
Columbia 
Tradition and Modernization 
in Gender Equality Law of 
South Korea: An Analysis 
from the Constitutional Law 
Perspective 
Prof Woo-young Rhee 
Seoul National University 
School of Law 
Balancing the conflicting 
interests of developers and 
the purchasers into the first 
stage of a condominium 
development in phases 
Prof Cornelius van der Merwe 
University of Stellenbosch 
The Geographical Indications 
of Goods (Registration and 
Protection) Act 2013: New 
aspiration for Bangladesh for 
the protection of traditional 
goods with special reference 
to ‘Jamdani’ 
Mrs Mahua Zahur 
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From International to 
Domestic: Legislative 
Models of Climate Change 
Prof Jiunn-rong Yeh & Prof 
Wen-chen Chang 
National Taiwan University 
2 Legal Foundation for 
Sustainable Form of 
Organization – Social 
Enterprise Promotion Act in 
Korea 
Ms Jiyeon Choi 
Korea Legislation Research 
Institute 
The Emergence of a 
Southeast Asian Capital 
Market: Regulatory and 
Institutional Aspects 
Dr Pablo Iglesias- 
Rodriguez 
VU University Amsterdam, 
Faculty of Law 
Tradition-Modernity 
Polarities and human rights 
of women: Tracking judicial 
response in India 
Dr S C Hajare 
Symbiosis International 
University Pune 
Chinese consumer 
protection – Anti-unfair 
competition Law vs Anti- 
Monopoly Law 
Ms Mary Ip 
University of New South Wales 
Batik: A Reflection of A 
Balanced Tradition of Fashion 
Between Kraton’s and 
Modern’s (Legal Pluralism 
Perspective) 
Mr Muhammad Rustamaji 
Faculty of Law, Sebelas Maret 
University (UNS) Surakarta 
From International to 
National Climate Change 
Financial Mechanisms: 
Governance Matters 
Prof Wen-chen Shih 
National Cheng-chi University 
3 Zakat, Dāna and Corporate 
Social Responsibility 
Asst Prof Arjya B. Majumdar 
O.P. Jindal Global University 
Rethinking the illegal 
per se principle in the 
antitrust law 
Mr Bo-Tsang Liau 
National Chengchi 
University 
Significance of Medical 
Evidence and The Role of 
Doctors in Dowry Violence 
Cases: The Issues 
Remaining Properly 
Addressed 
Mr Mohammad Abu Taher 
Faculty of Law, University of 
Malaya 
Translating Non-efficiency 
Goals Under The Malaysia 
Competition Act 2010 
Asst Prof Nasarudin Abdul 
Rahman 
International Islamic University 
of Malaysia 
Geographical Indications and 
Sustainable Development: 
Lesson For and From South 
East Asia 
Prof Irene Calboli 
Faculty of Law, National 
University of Singapore 
A Feasible Proposal for the 
Insurance Mechanism to 
Cope with Climate Change 
Risk: Hybrid Micro- 
Insurance 
Assoc Prof Wallace Hsin- 
Chun Wang 
National Taiwan University 
4  Leniency and the 
Antimonopoly Law in 
Japan: Deterrence or 
Opportunism? 
Assoc Prof Steven Van 
Uytsel 
Kyushu University 
 The Comparative Evolution 
of Company Law in 
Indonesia, Malaysia and the 
Philippines 
Dr Petra Mahy 
Centre for Socio-Legal Studies, 
University of Oxford 
 EU Governance of Climate 
Change: A Regional 
Example for Global Climate 
Change Governance? 
Assoc Prof Yao-Ming Hsu 
National Cheng-chi University 
Q & A Session 
Closing Ceremony @ 4:00pm 
Please take the Shuttle Service Bus to Selected Hotels @ 4:30pm 
Shuttle Bus for Optional Dinner will be at the Hotels for pick up at 6.30pm 
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THE ROLE OF SMEs IN THE ECONOMIC DEVELOPMENT OF INDONESIA: 
A STUDY OF COMPETITION LAW AND POLICY 
IN THE FIELD OF RETAIL INDUSTRY 
by: Anna Maria Tri Anggraini 
 
Abstract: 
Indonesian Anti-Monopoly Law provides for the exemption of business actors which belong to the category 
of small scale businesses (Article 50 sub-article h of Law Number 5 Year 1999). This is the 
materialization of the law’s objective, namely ensuring equal opportunities to do business for large-, 
medium-, and small-scale entrepreneurs. Further assurance for the protection of small businesses is 
provided for in Law Number 20 Year 2008 concerning Medium, Small, and Micro Enterprises, giving 
mandate for the implementation of supervision to the business competition authority, namely KPPU (Article 
36 paragraph 2). Small-scale business actors which play a role in Indonesia’s trading system 
include, among others, business actors engaging in the retail industry. The retail industry started to 
emerge with the proliferation of modern retail businesses in urban areas based on the franchise concept. 
In fact, there have been certain large retail businesses which have been proven of violating the Anti- 
Monopoly Law, particularly the prohibition of abusing dominant position. With their presence, modern retail 
businesses have gradually replaced traditional retail businesses which generally include small-scale 
enterprises (SMEs). The above mentioned government policy on protecting small industries has been 
based on juridical, political as well as economic considerations. From the juridical point of view, there is 
a law concerning the treatment of medium, small and micro businesses (MSMEs). At the same time, the 
political and economic consideration is that the government has the task of materializing a just and 
prosperous  society  based  on  the  1945  Constitution  of  the  Republic  of  Indonesia  through  national 
economic development based on economic freedom. 
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A.  INTRODUCTION 
 
1.   Background 
 
Modern retail development replacing traditional markets at an increasing pace has become 
a phenomenon which needs to be observed as a form of change taking place in urban society life 
style. Such shift in life style has been caused by, among other things, the fact that modern 
marketplaces  such  as  minimarkets,  supermarkets  or  hypermarkets,  offer  a  greater  level  of 
comfort in shopping, as they are normally equipped with facilities such as air conditioning and 
self service, thus providing a comfortable and customer friendly shopping experience. This has 
the indirect effect of increasingly moving traditional markets out of urban areas, while most of 
traditional  market  vendors  belong  to  the  group  of  small-  and  medium-scale  enterpresises 
(SMEs).  Traditional  markets  require special  attention  from  the central  as  well  as  from  the 
regional government, considering that the above described conditions in economic activities 
undertaken by members of the middle-lower society are causing serious concern.1 
There is an urgent need for coming to the rescue of traditional markets, considering that 
the condition of at least 40% of 153 traditional markets is inadequate due to the fact that most of 
them had been built over 20 years ago, and the conditions of some of them have been actually 
altered.2  The Director of PD Pasar Jaya Jakarta has expressly stated that markets need to be 
 
1Bambang Saswanda and Andi Setiawan, “Pasar Tradisional Butuh Dukungan” (“Traditional Markets Need 
Support”), Koran Sindo, Saturday, March 1, 2014, p. 3, columns 1-7. 
2NDY, “Sebagian Pasar Hampir Mati”, (“Some of the Market Is Almost Dead”), Harian Kompas, Saturday, 
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revitalized in order to make them competitive amidst modern markets proliferating in the Capital 
City. The revitalization referred to includes revitalization of the drainage system, electricity 
installations, as well as the physical condition of buildings in which such markets are located. 
Apart from the physical development of markets, there is also a need for the training of vendors 
selling their merchandise at traditional markets including, among other things, maintaining order 
and cleanliness, encouraging vendors not to sell their merchandise outside the market area as street 
vendors (PKL). 
There is a great need for such revitalization of the field of traditional retail activities, in line 
with  the  purpose  of  establishing  micro,  small  and  medium  enterprises  (hereinafter  briefly 
referred to as MSMEs) under Article 3 which provides that “Micro, Small and Medium Enterprises 
have the purpose of building and developing their businesses in the context of a just, democratic 
economy-based national economic development.” Micro, Small and Medium Enterprises 
(MSMEs) need to be empowered in an overall, optimal and sustainable manner by creating a 
conducive environment, providing business opportunities, support, protection, as well as an 
extensive development, enabling MSMEs to strengthen their position, enhance their role and 
potentials in context of realizing economic growth, equal distribution and increasing the income 
of the people, creating employment opportunities, and alleviating poverty.3  In view of the actual 
facts indicating a tendency of modern retail business opportunities being captured due to the 
incentive efforts by investors with strong capital on the one hand, and the ever-decreasing tendency 
of traditional markets on the other, the government has had to introduce a policy in the modern 
retail sector. Such policy has been spelled out in Presidential Regulation Number 112 
Year 2007 concerning the Structuring and Development of Traditional Markets, Modern Shopping 
Centers and Shops (hereinafter briefly referred to as Perpres 112/2017). The said regulation was 
followed by Minister of Trade Regulation Number 53/M-DAG/PER/12/2008 concerning 
Guidelines for the Structuring and Development of Traditional Markets, Modern Shopping Centers 
and Shops (hereinafter briefly referred to as Permendag 53/2008), which was subsequently revoked 
by Minister of Trade Regulation Number 70/M-DAG/PER/12/2013 concerning Guidelines for the 
Structuring and Development of Traditional Markets, Modern Shopping Centers and Shops 
(hereinafter briefly referred to as Permendag 70/2013). 
In principle, all of the above mentioned regulations have the purpose of providing setting out 
the conditions of establishing and licensing for building modern retail businesses with due regard 
to several aspects such as urban spatial planning (regulation of zoning), the number of modern 
retail businesses related to the local population, partnership with MSMEs, as well as CSR 
(Corporate Social Responsibility). It expected that by duly observing the above described 
conditions, traditional markets and shops can be sustained in a mutually complementary manner. 
Indeed, this is in line with the objectives of Law Number 5 Year 1999 concerning the Prohibition 
of Monopolistic Practices and Unfair Business Competition (hereinafter briefly referred to as 
Law No.5/1999), which provides for “creating conducive business environment by regulating 
fair business competition and thus ensuring certainty in creating equal business opportunities for 
large-scale, medium- and small-scale business actors”.4 The above described two conditions lead 
to a dilemmatic situation. On the one hand, the development of modern retail businesses is 
related to the government’s interest to increase investment in the trade sector. On the other hand, 
however, the government has the task and function of protecting the MSME industry by various 
 
 
3Considerations of Law Number 20 Year 2008 concerning Micro, Small and Medium Businesses. 
4Article 3 sub-article b Law No. 5/1999 concerning the Prohibition of Monopolistic Practices and Unfair 
Business Competition.
 
means for the benefit of MSMEs. In addition to the foregoing, in the context of the existence of 
modern retail businesses, the Commission for the Supervision of Business Competition (hereinafter 
briefly referred to as KPPU) has issued its decisions in two cases of the abuse of dominant power 
by one of the largest modern retail businesses in Indonesia. There is a need, therefore, to introduce 
a more specific and clear policy both at the central as well as the regional government level, 
ensuring that all stakeholders are able to benefit from it. Based on the above considerations, the 
author has conducted a normative study with the title “The Role of SMEs In The Economic 
Development of Indonesia: A Study of Competition Law and Policy In The Field of Retail 
Industry”. 
 
2.   Formulation of the Research Question 
 
Based on the above Background, the following issues can be stated: 
a.  What is the role of small- and medium-scale industries in Indonesia’s economic 
development, and why is there a need for the protection of MSME’s in the retail sector 
by the government? 
b.   What forms of legal enforcement and policy have been implemented in the retail sector 
viewed from the Business Competition Law perspective? 
 
B.  THE ROLE OF SMALL AND MEDIUM SCALE INDUSTRIES IN INDONESIA’S 
ECONOMIC DEVELOPMENT 
 
MSMEs play a vital role in economic development and growth, not only in developing 
countries, but also in industrial countries. The MSME sector also proved to be resilient, as during 
the 1998 Economic Crises only the MSME sector was able to survive the economic collapse, while 
other sectors  actually tumbled under the  crises.5   This  was  due  to  the MSMEs  main 
characteristics distinguishing them from large businesses, particularly in view of the fact that 
MSMEs are generally labor intensive, they are present at almost all locations in Indonesia, 
particularly in rural areas, they depend on locally available raw materials, and are the main 
suppliers of staple needs of the low-income population.6  Ever since the New Order era (1966- 
1998) up to the present time, the government has been making several efforts to support the 
development and growth of domestic MSMEs by introducing various programs and policies and/or 
regulations, ranging from the providing of various types of bank loans for working capital up to 
the adoption of Law No. 20/2008 concerning MSMEs. 
The changes taking place in the international trade system towards liberalization, such 
ASEAN moving towards AFTA and subsequently towards becoming ASEAN Economic 
Community (hereinafter briefly referred to as AEC) in 2015, are bringing a lot of opportunities 
but  also  challenges,  and  even  threats  to  every  entrepreneur  from  all  scales  of  business. 
 
5Samuel Hasiholan, “Peran Sektor UKM Pada Ekonomi Indonesia”, (“Role of the SME Sector In Indonesia’s 
Economy). Written on  May 12, 2011.  http://samuelhasiholan.wordpress.com/2011/05/12/peran-sektor-ukm-pada- 
ekonomi-indonesia, accessed on March 12, 2014. See also Maria Hendriani, “Peran UMKM dalam Perekonomian 
Indonesia” (The Role of MSMEs in Indonesian Economy), written on December 20, 2012. 
http://mariahendriani.blogspot.com/2012/12/artikel-peran-umkm-dalam-perekonomian.html. accessed on February 
5, 2014. 
6Tulus Tambunan, “Masyarakat Ekonomi  ASEAN 2015:  Peluang Dan  Tantangan Bagi  UKM  Indonesia” 
(“ASEAN Economic Community 2015: Opportunities and Challenges for Indonesian SMEs),  Policy Paper No. 15 
Maret 2013, ACTIVE Advocacy Team (Advancing Indonesia’s Civil Society in Trade and Investment Climate), 
Kadin-Jakarta, p. 1.  http://active.kadin-indonesia.or.id/front/policy_papers/ IMG_20130618091656.pdf.
 
Opportunities include greater market opportunities compared to the world trade conditions 
segmented by protectionism implemented by many countries against imported products. On the 
other hand, challenges can be found in various aspects, for example, remaining competitive in 
the domestic market vis-à-vis foreign business actors entering Indonesia. In the face of such 
challenges, all stakeholders should be able to optimally use their business opportunities, as 
companies are bound to face many constraints. Such constraints include, for example, limited 
capital, technology and high-quality human resources. Unless such constraints are managed 
properly, they can easily turn into threats, causing companies from all scales of production to be 
driven out of the market, particularly companies with small capital or MSMEs.7 
In the retail sector, for example, out of 20.98% of SMEs have stated that with the presence 
of modern retail businesses, sales turnover in the trade sector has decreased, with an average 
25% decrease in the turnover of micro businesses, 22.48% decrease in the turnover of small 
businesses, and 21.60% decrease in the turnover of medium businesses. A similar decrease of sales 
turnover has also occurred in the retail trade sector. 
The potential cause of such decrease can be found in several factors, such as a wide range 
of market orientations and prices, as well as the quality of products/commodities which is not yet 
able to compete against products/commodities sold at modern retailers.8  From the regulatory 
perspective, modern retail businesses marketing SME products in the Subang regency are 
dominated by local modern markets, while modern markets which are generally franchise 
businesses do not sell local SME products because the type of goods offered to consumers is 
determined by the branch office concerned. This kind of regulation is one of the constraints in 
SME’s ability to market their products in modern markets. At the same time, as indicated in the 
findings of Dwi Susilo’s research conducted in Pekalongan, one of the trading hubs in Central 
Jawa,  the  presence of  modern  retailers in  this  city has  affected the  decrease of traditional 
retailers’ income by only 26%.9 
As the results of the above described research projects indicate, the increasing number of 
modern retail businesses10 in the form of minimarkets, supermarkets and hypermarkets in urban 
areas calls for an increased presence of traditional markets, and that is why the government 
issued Perpres 112/2007 followed by Permendag 53/2008 which was subsequently revoked by 
Permendag 70/2013. Basically, the above regulations were adopted for the purpose regulating 
establishment permits related to zoning regulation11, the number of modern markets, and the 
 
 
 
 
 
7Ibid. p. 14-15. See also Rasidin Karo-karo Sitepu, “Dampak Keberadaan Pasar Modern terhadap Kinerja 
Ekonomi Regional” (“The Impact of the Existence of Modern markets on the Performance of Regional Economy), 
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8Rasidin Karo-karo Sitepu, Ibid., p. 12-14. 
9Dwi Susilo,  “Dampak Operasi Pasar Modern Terhadap Pendapatan Pedagang Pasar Tradisional di  Kota 
Pekalongan” (The Impact Of Modern Market Operation Towards Traditional Market Tradesman Income In 
Pekalongan City), http://journal.unikal.ac.id/index.php/lppm/article/view/199, accessed on March 15, 2014. 
10Article 1  sub-article 6  of Minister of Trade Regulation Number 70/M-DAG/PER/12/2013 provides that 
“Modern Shops are shops with an independent service system, selling various types of retail goods in the form of 
Minimarket, Supermarket, Department Store, Hypermarket, or distriburos in the form of wholesalers”. 
11Article 2 of Minister of Trade Regulation Number 70/M-DAG/PER/12/2013 concerning the Guidelines for the 
Structuring and Development of Traditional Markets, Shopping Centers and Modern Shops.
 
 
distance thereof from traditional markets12, with supervision to be conducted by the government. 
In  issuing  permits,  the  factors  taken  into  account  include  population  density  level,  local 
economic potentials, security and the availability of infrastructure, the development of new 
settlements, the local community’s life style patterns, synergy with modern shops’ opening hours 
ensuring that they do not drive out of business traditional retail businesses in the surroundings.13 
The government’s policy providing protection to traditional retailers, which are mostly 
SMEs, is in line with the objectives of Law Number 20 Year 2008 concerning Micro, Small and 
Medium Businesses, namely as follows: a) materializing a balanced, growing and just national 
economic structure; b) foster and develop the capacity of Micro, Small and Medium Businesses 
enabling to become strong and independent; and c) strengthen the role of Micro, Small and Medium 
Businesses in regional development, the creation of employment opportunities, equal distribution 
of income, economic growth and the alleviation of poverty.14  Such objectives are 
also in line with the philosophical platform of the SME Law, namely, “…in the context of 
Economic Democracy, Micro, Small and Medium Businesses need to be empowered in terms of 
their status, role and strategic potentials, with the aim of materializing an increasingly balanced, 
developing and just national economic structure …”.15 
The above described empowerment of MSMEs is conducted through partnership involving 
the process  of transfer  of know-how in  the  field of production  and  processing,  marketing, 
providing capital, human resources and technology.16  Partnership is implemented based on the 
following patterns: a. core-plasma; b. sub-contract; c. franchise; d. general trade; e. distribution 
and agency; and f. other forms of partnership such as profit sharing, operational cooperation, 
joint venture, and outsourcing.17 Partnership between Micro, Small and Medium Businesses and 
Large  Businesses  is  implemented  with  due  observance  of  Partnership  principles,  and  by 
upholding sound business ethics.18  Partnership patterns between modern and traditional retail 
businesses include general trade and/or franchise.19 
The concept of partnership20 between modern and traditional retail businesses are provided 
for in Article 4 of Permendag No. 70/2013 basically stating that business actors can establish 
modern retail business either independently or in integration with traditional retail businesses. 
The requirements for the establishment of modern retail businesses are as follows: 
1.   Partnership plan with MSMEs; 
 
12Article 1  sub-article 3  of Minister of Trade Regulation Number 70/M-DAG/PER/12/2013 provides that 
“Traditional markets are markets built and managed by the government, the regional government, the private sector, 
state-owned enterprises, regional owned enterprises, including cooperation with the private sector with the premises 
in the form of shops, stores, sheds, and tents owned/managed by small and medium vendors, or self-help communities 
or cooperatives with small-scale, small capital businesses, as well as through the sale and purchase process by 
bargaining.” 
13Article 3 of Minister of Trade Regulation Umber 70/M-DAG/PER/12/2013 concerning the Guidelines for the 
Structuring and Development of Traditional Markets, Shopping Centers and Modern Shops. 
14Article 5 of Law Number 20 Year 2008 concerning Micro, Small and Mdium Businesses. 
15Considerations of Law Number 20 Year 2008 concerning Micro, Small and Medium Businesses, Considering 
letter b). 
16Article 25 Law Number 20 Year 2008 concerning Micro, Small and Medium Businesses. 
17Article 26 of Law Number 20 Year 2008 concerning Micro, Small and Medium Businesses. 
18Article 10 paragraph (1) of Government Regulation Number 17 Year 2013 concerning The Implementation of 
Law Number 20 Year 2008 concerning Micro, Small and Medium Businesses. 
19Article 14 of Minister of Trade Regulation Number 70/M-DAG/PER/12/2013. 
20Article 1 sub-article 10 of Minister of Trade Regulation Number 70/M-DAG/PER/12/2013 provides that, 
“Partnership shall be cooperation related to business, either directly or indirectly, based on the principle of mutual 
need, trust, support and benefit between micro, small and medium businesses and large business actors.”
 
2.   Absorbing manpower; 
3.   Resilience and growth of traditional markets as facilities for MSMEs; 
4.   Positive and negative impacts of the establishment of modern retail business on existing 
traditional retail businesses; and 
5.   Corporate Social Responsibility aimed at mentoring traditional market management. 
The above described partnership concept is a materialization of the provisions of Law No. 
5/1999 stating that “The purposes of this law are as follows: create conducive business 
environment by regulating fair business competition and thus ensuring certainty in creating equal 
business opportunities for large-scale, medium- and small-scale business actors”.21 
In addition to providing for balance between modern and traditional retail businesses, there 
are also provisions concerning cooperation agreements between suppliers and modern retail 
businesses in the form of trading terms.22 According to the said provision, trading terms are set at 
a maximum of 15% of all trading terms costs, except for the cost of regular discount, unless 
determined otherwise based on an agreement between the supplier and modern shop concerned. 
The  types  of  the  above  mentioned  trading  terms  include  regular  discount,  fixed  rebate, 
conditional rebate, promotion discount, promotion cost, and listing fee.23 The agreement setting 
out trading terms must be made in a fair manner between modern retailers and their respective 
suppliers, as any violation of the balance principle in bargaining power is bound to cause abuse 
of dominant bargaining position, which can be categorized as the abuse of Dominant Position as 
provided for in Article 25 paragraph (1) sub-paragraph a) of Law No. 5/1999. 
Law No. 5/1999 also provides for the protection to small businesses under Article 50 sub- 
article h) stating that “Exempt from the provisions of this law shall be business actors from the 
small scale business category…”.   Referred to as small scale businesses,24  according to the 
Elucidation, are “Business actors classified as small businesses as intended in Law Number 9 
Year 1995 concerning Small Businesses”, which has been revoked by Law No. 20 Year 2008 
concerning Micro, Small and Medium Businesses. The implementation of Article 50 sub-article 
h) is  further provided  for in  Commission Regulation  Number 9  Year  2011  concerning the 
Guidelines for Article 50 Sub-Article h of Law Number 5 Year 1999 concerning the Prohibition 
of Monopolistic Practices and Unfair Business Competition (hereinafter briefly referred to as 
Perkom No. 9/2011). The philosophical basis is that the protection of small businesses is protecting 
small businesses against unfair business competition practices by larger business actors. The 
purpose of such protection is to fulfill the principle of level playing field.25  The background 
underlying the protection of small businesses according to Perkom No. 9/2011 is that “small 
businesses play a strategic role in national economic development, apart from playing a role in 
economic growth and the absorption of manpower, as well as equal distribution of the 
 
 
21Article 3 sub-article b) concerning the Objectives of Law Number 5 Year 1999 concerning The Prohibition of 
Monopolistic Practices and Unfair Business Competition. 
22Article 1 sub-article 11 of Minister of Trade Regulation Number 70/M-DAG/PER/12/2013 provides that, 
“Trading terms are terms in a cooperation agreement between Suppliers and Modern Shops and/or Managers of 
Modern Shop Networks related to the supply of goods traded at the Modern Shop concerned.” 
23Article 9 of Minister of Trade Regulation Number 70/M-DAG/PER/12/2013. 
24Article 1 sub-article 2 of Law No. 20 Year 2008 concerning MSMEs provides that “Small Businesses are 
independent productive economic businesses, conducted by individuals or business entities which are not subsidiaries 
or not branches of companies owned, controlled or not forming part either directly or indirectly of 
Medium Businesses or Large Businesses meeting the criteria as Small Businesses as intended in this Law.” 
25Commission Regulation  Number  9 Year 2011 Concerning Guidelines on Article 50 Sub-article h of Law 
Number 5 Year 1999 concerning the Prohibition of Monopolistic Practices and Unfair Business Competition, p.1.
 
proceeds from development.   During the economic crisis occurring in Indonesia several years 
ago, many large-scale businesses experienced stagnation while small businesses proved to be more 
resilient in dealing with the crisis.26 
Small businesses that need to be protected are small businesses as intended in Article 6 
paragraph (2) of Law No. 20/2008 providing for the criteria of small businesses as follows: 
a.   possessing  net  assets  totaling  over  Rp50,000,000.00  (fifty million  rupiah)  up  to  a 
maximum of Rp500,000,000.00 (five hundred million rupiah) excluding land and 
building used for conducting business; or 
b.   making annual sales of more than Rp300,000,000.00 (three hundred million rupiah) up 
to a maximum of Rp2,500.000.000.00 (two billion five hundred million rupiah). 
Micro businesses of a lower scale than small businesses are also exempted under Article Pasal 50 
sub-article h of Law No. 5/1999. 
Furthermore,  micro  and  small  businesses  which  may be  granted exemption  under the 
provisions of Article 50 sub-article h of Law No. 5/1999 are businesses with an independent 
organization and management, thus constituting unincorporated businesses as follows: 
1. the branch of a medium and/or large company 
2. subsidiary of a medium and/or large company 
 
Ad 1) Small Business As the Branch of a Medium and/or Large Business: 
a.   A large company in the form of a bank with head office in the Capital City of Jakarta 
(DKI Jakarta) however with branch offices in the entire territory of Indonesia down to 
the  level  of  village  administrative  units  (kecamatan).  The  aforementioned  branch 
offices can be in the form a small office with 2-3 employees. The value of assets and 
proceeds from annual turnover from each of such branch offices is below 
Rp500,000,000.00   and   below   Rp2,500,000.000.00   respectively.   Based   on   the 
provisions of Article 6 of law No.20/2008 such branch offices belong to the category of 
small businesses, however, according to Article 1 sub-article 2 of Law No. 20/2008 
they cannot  be  categorized  as  independent  small  businesses,  and  accordingly they 
cannot be granted exception in accordance with the provisions of Article 50 sub-article 
h of Law No. 5/1999. 
b.   A small business which is the branch office of a multinational business actor based on 
the assets and annual turnover of the business actor concerned can be classified into the 
category of small business based on Article 6 of LawNo.20/2008, however, it cannot be 
granted exemption because it is part of a large business actor. 
 
Ad 2) Small Business As Subsidiary of a Medium and/or Large Business Actor: 
a.   A large company in the automotive sector which has many small scale subsidiaries in 
areas which are different from the core business of the company concerned, such as the 
trade and distribution sector. Even though these companies have small assets and 
turnover, they cannot be exempted as they are subsidiaries of a medium and/or large 
company. 
b.   A company engaging in national banking which has small-scale subsidiaries in business 
sectors which are different from the core business of the company concerned, such as 
the insurance and financing sector. Even though the said companies have small assets 
 
 
 
26Ibid., in the part Background, p. 1.
 
and turnover, they are no exempted as they are subsidiaries of a medium and/or large 
company. 
 
These Guidelines for Article 50 sub-articles h) were formulated as the implementation of one 
of KPPU’s tasks and authorities in implementing Law No. 5/1999, in compliance with the 
provisions of Article 35 sub-article f of Law No. 5/1999, stating that KPPU has the task to 
formulate guidelines and/or publications serving as  explanation to the relevant stakeholders 
concerning KPPU’s considerations in applying Article 50 sub-article h) of Law No. 5/1999. 
The government’s endeavors for protecting small businesses through regulation can be 
considered  as being relatively adequate; in  fact, related  to traditional  retail business in  the 
territory of the Capital City Jakarta (DKI Jakarta), the head of region has issued Governor 
Instruction Year 2006, in principle putting on hold minimarket permits in the territory of DKI 
Jakarta.27 The Governor’s consideration underlying the said Instruction has been the “increasing 
growth of minimarket activities reaching residential areas with the potential of creating unfair 
business competition”.28  In order to anticipate such unfair business competition, the Governor 
has limited minimarket business activities by putting on hold the processing for issuing permits 
for operating minimarkets.29 
The measure undertaken by the Governor of DKI Jakarta for the protection of traditional 
retail  businesses  did  not  cause a decrease in  modern  retailer business  actors’ endeavors in 
developing their businesses. Provisional data indicate that out of 112 minimarkets located in 
Central Jakarta, 94 are operating without permit. Eighteen (18) of them hold a permit issued 
prior to Governor Instruction Number 115 Year 2006 concerning Postponement of Permits for 
Minimarkets. In July 2010, a total of 311 units of minimarkets were recorded in West Jakarta, 
while prior to the issuance of Governor Instruction Number 115 Year 2006, there had been only 
124 units in this area. In other words, about 60% of minimarkets in West Jakarta are in violation 
of the said regulation. Results of the site survey conducting for a week may increase further, as the 
Provincial Government of DKI Jakarta had instructed to extend the survey for preparing an 
inventory list of minimarkets up to February 20, 2011.30  Accordingly, the Ministry of Trade 
through the Director General of Domestic Trade had reminded the Governor of DKI Jakarta to 
take firm action against minimarket entrepreneurs alleged of violating permit regulations for the 
establishment of minimarkets. 
The above described conditions create uncertainty in investing in Indonesia. On the other 
hand, business actors engage in business practices that drive their competitors out of business, 
resulting in unfair business competition. The conduct of certain business actors and the abuse of 
authority  by  certain  government  agents  have  been  among  the  causing  factors  of  such 
proliferation  of  minimarkets  in  the  Capital  City  Jakarta.  As  a  matter  of  illustration,  the 
minimarket business permit of 7-Eleven issued by Indonesia Investment Coordinating Board 
(BKPM) is for minimarket and restaurant business, combining several types of business, in this 
case minimarket and restaurant. The number of restaurants and minimarkets in Jakarta is clearly 
stated in the above mentioned BKPM Decision however, 7-Eleven is run with the concept of 
 
27Instruction of the Governor of the Special Region of the Capital City Jakarta 115 Year 2006 concerning the 
Postponement of Permits for Minimarkets in the Province Special Region of the Capital City Jakarta. 
28Ibid., in the part Considering letter a). 
29Ibid., in the part Considering letter b). 
30NN, “Menjamurnya Minimarket Menggusur Pedagang Kecil” (“Proliferating Minimarkets Pushing Small 
Vendors Aside”),  http://pristality.com/2011/02/23/ menjamurnya-minimarket-menggusur-pedagang-kecil/, accessed 
on March 21, 2014.
 
minimarket, with several tables and chairs for sitting down and dining. In practice, the way 7- 
Eleven runs its business is contradictory to its  initial permit application, namely running a 
business  which  is  90%  restaurant,  in  addition  to  10%  supporting  retail  goods.  Just  to  the 
contrary, 7-Eleven has been running its business by selling more than 10% of retail goods.31 
In fact, the business of providing food and beverages conducted by 7-Eleven under a 
restaurant permit belongs to the category of cafeteria.32 This is due to the fact that the food and 
beverages served at 7-Eleven are food and beverages which are ready to serve and there is no 
table service provided. Ready to serve food is food which can be prepared and served in a fast 
manner such as Slurpee, Hotdog, Big Gulp sold at 7-Eleven outlets.33  It is a fact that 7-Eleven 
serves only a small portion of food or ready to serve meals within the category of cafeteria, while 
the goods sold at every 7-Eleven outlet are mostly retail goods for everyday use. This is also 
quite evident at 7-Eleven outlets all over Indonesia, which are quite different from 7-Eleven 
outlets overseas. In many countries, 7-Eleven outlets are in fact minimarkets just like Indomaret 
or Alfamart. It is hard to find 7-Eleven outlets overseas providing chairs and dining tables for the 
purpose of finishing the food and beverages purchased.34 
Such abuse of permit for the establishment of modern retail business “wrapped” in the 
restaurant business is an indication of a weak control and law enforcement system in the modern 
retail  sector,  leading  to  legal  uncertainty  in  investment,  which  ultimately  jeopardizes  the 
existence of traditional retail businesses. The existing regulations, in the form of Law, Government 
Regulation, Presidential Regulation, Ministerial Regulation, and even Instruction of the Governor 
of DKI Jakarta, have proven to be incapable of stemming the surge of investment in the modern 
retail sector. Bearing in mind the above, there is a need for consistency and political will on 
the government’s part, both at the central as well as the regional level, to implement the existing 
laws and regulations, in an  effort to provide protection to MSMEs, 
particularly in the traditional retail sector. In addition to the above, the government also needs to 
strengthen control in view of permits related to modern retail management, thus ensuring legal 
certainty and clear assurances to investors in the retail sector, particularly in facing the 
implementation of AEC in 2015. 
 
 
 
C.  LAW AND POLICY IN THE MODERN RETAIL SECTOR VIEWED FROM THE 
PERSPECTIVE BUSINESS COMPETITION 
 
In the initial stage of the implementation of Law No. 5/1999 by the Indonesian business 
competition authority (KPPU), a case emerged related to the effects of the proliferation of 
minimarkets, which was considered as a causing factor of the elimination of traditional shops. 
The fast and significant growth of the number of modern retail businesses, and their penetration 
 
 
31Hardi,  Analisis  Yuridis  Terhadap  Izin  Usaha  7-Eleven  Dalam  Rangka  Penanaman  Modal  Di  Jakarta 
(Juridical Analysis of the Business Permit of 7-Eleven in the context Capital Investment in Jakarta) ((Jakarta: 
Faculty of Law, Universitas Trisakti, 2014)), p. 77. 
32Ibid., p. 82. 
33“Makanan  Siap   Saji   (On-line),   (“Fast   Food   (On-line)”),  available   at   http://id.wikipedia.  org/wiki/ 
Makanan_siap_saji, accessed on February 18, 2014. 
 
34NN, “Strategi: Konsep Berbeda dari 7-Eleven Indonesia”, (“Strategy: Concept Different from 7-Eleven 
Indonesia”),  http://wartaekonomi.co.id/  berita12665/strategi-konsep-berbeda-dari-7eleven-indonesia-2.html, 
accessed on February 19, 2014.
 
in residential areas and other strategic locations, had been partly caused by the lack of regulation 
in the management of the modern retail sector.  There was a need for such regulation particularly 
in view of regulating zoning, the distance between modern retailers and traditional retailers, as 
well as the opening hours of modern retail shops, ensuring that the presence of modern retailers 
would not jeopardize the existence of traditional retailer businesses.35 
 
Traditional retail shop owners who felt increasingly threatened, reported to KPPU about the 
alleged   violation   of   provisions   concerning   the  abuse   of  dominant   position   and   tying 
arrangements (exclusive dealing) between suppliers and Indomaret retailer.36  In handling the 
case, KPPU decided among other things to recommend to the Government to conduct immediate 
training and empowerment of small and medium businesses, or small retailers, enabling them to 
attain a higher level of competitiveness, and to conduct their business activities side by side with 
medium or large businesses. In addition to the above, it also recommended to the government to 
forthwith supplement and ensure effective implementation of regulations and policy measures 
including but not limited to, among other things, policy on location and spatial planning, permits, 
opening hours, the social environment, as well as involving the local community by increasing 
the portion of franchise activities.37  In fact, this decision is related to the issue of government 
policy, whereby it is the government’s function and authority to provide permits related to the 
establishment of modern retail businesses. 
The next case is related to the abuse of dominant position and dominant market position by 
the largest hypermarket in Indonesia. The case started with reports from the community in 
principle complaining that Carrefour had set trading terms which were harmful to suppliers as well 
as to Carrefour’s competitors.38 Carrefour had determined several types of trading terms to its 
suppliers, requiring annual increases such  as for instance fix rebate, conditional rebate, 
common assortment fee, promotion fund, minus margin, penalty (whereby late delivery was to be 
imposed for each outlet), anniversary discount (required as regular discount), conditional fee, 
opening  fee,  common  assortment  fee,  free goods  and  promotion  budget,  listing  fee  (annual 
increase) and grand opening fee (including greetings/congratulatory fee).39 The amount of listing 
fee was different for each region, for instance, in Surabaya it was Rp 5,000,000.00 (five milion 
Rupiah) per item. Listing fee is a fee for registering products per outlet, particularly at Carrefour. 
It was different at other retailers; however, this concept started to be implemented at various outlets. 
One of the trading terms which was deemed to be harmful was the introduction of the 
minus margin system basically prohibiting suppliers from selling their goods at Carrefour at a 
price higher than the price for goods of similar type sold at other hypermarkets. If suppliers 
determined a rpice higher than the price of goods sold at Carrefour, such price difference would be 
multiplied with two and would be directly charged to suppliers to pay the discrepancy to Carrefour. 
By doing so, the price of goods sold at Carrefour would be lower compared to other 
 
 
35I  Nengah Toya,  “Pasar Tradisional versus Pasar  Modern”, (“Traditional Market  v.  Modern Market”), 
http://diskominfo.karangasemkab. go.id/index.php/id/artikel/18-pasar-tradisional-versus-pasar-modern, accessed on 
March 20, 2014. 
(“Traditional  Market  v.  Modern  Market”),  http://diskominfo.karangasemkab. go.id/index.php/id/artikel/18- 
pasar-tradisional-versus-pasar-modern, accessed on March 20, 2014. 
36KPPU’s Decision Number 03/KPPU-L-I/2000 concerning Retail PT Indomarco Prismatama (Indomaret). 
37Ibid., p. 27. 
38KPPU’s Decision Number 02/KPPU-L/2005 concerning Violation Trading Terms by Carrefour. 
39Ibid., p. 32.
 
retailers. Resutls of a research conducted by AC Nielsen and a contemporenous consumer survey 
indicate that the top eight largest retailers based on sales turnover in 2003 were 1. Carrefour, 2. 
Salim Grup, 3. Alfa Group, 4. Hero/Giant, 5. Makro, 6. Matahari,7. Ramayana Supermarket, and 
8. Yogya Supermarket. KPPU had considered that Carrefour’s conduct was a violation of Article 
19 sub-article (b)40  and Article 25 paragraph (1) sub-paragraph a)41  of Law No. 5/1999 and 
imposed an administrative sanction of 1.5 billion Rupiah payable to the State Treasury. 
 
A similar case occurred several years later by the same business actor. It started with the 
acquisition of Alfa Retailindo by PT Carrefour Indonesia determining trading terms putting 
pressure on suppliers, resulting in monopolistic practices and unfair business competition.42 The 
reason for PT Carrefour Indonesia acquiring PT Alfa Retailindo Tbk was to increase sales and 
the  number  of  outlets  as  an  additional  format  of  modern  retail  in  the  form  supermarkets 
following the trend of retail business moving towards multiformat business.43 Carrefour itself is a 
retailer from France, which had established its first outlet in Indonesia in 1998. In 2003, PT 
Contimas Utama Indonesia became the surviving company in the merger of several companies 
and its name was changed to PT Carrefour Indonesia. PT Carrefour Indonesia itself has had a 
very favorable image among consumers, as a place for cost-effective and comfortable shopping. 
As a result of its successful operations, it is not surprising that Carrefour has had a strong bargaining 
power vis-à-vis its suppliers.44 
In  general,  several  trading  terms  had  been  applied  by  PT  Carrefour  Indonesia  to  its 
suppliers, including among other things listing fee, fixed rebate, minus margin, term of payment, 
regular discount, common assortment cost, opening cost/ new store and penalty. Suppliers 
complained that the listing fee and the minus margin were the most harming trading terms to them. 
The trading terms in the form of listing fee required suppliers to pay a fee at the time of supplying 
new products at each Carrefour outlet, serving as guarantee in the event that the goods concerned 
were not sold, being a single, non-refundable payment the amount of which was different for small 
and large suppliers, and in fact Carrefour’s trading terms were considered to be incriminating by 
one of the supplier company witnesses.45 
KPPU considered that PT Carrefour Indonesia’s conduct was legally and conclusively 
proven to have violated Article 17 paragraph (1) concerning Monopolistic Practices and Article 
25 paragraph (1) sub-paragraph a concerning the Abuse of Dominant Power under Law No. 
5/1999. In the proving process, KPPU separated out the object of dispute in the upstream and the 
downstream market respectively. The upstream market includes services related to the display of 
 
 
40Business actors are prohibited from conducting one or several activities, either individually or together with 
other business actors, which can cause monopolistic practices and or unfair business competition in the form of the 
following: b) preventing consumers or customers of their competitor business actors from engaging in business 
relations with their competitor business actors. 
41Business actors are prohibited from using dominant position either directly or indirectly to: a) determine trading 
terms aimed at preventing and or hampering consumers in obtaining competitive goods and or services, either in 
terms of price or quality. 
42KPPU’s Decision Number 09/KPPU-L/2009 concerning the Acquisition of Alfa by Carefour. 
43Ibid. 
44NN,  “Partisipasi  Indonesia  (PI):  Sebelum  Akuisisi  Posisi  Carrefour  Cukup  Dominan”  (“Indonesian 
Participation: Prior to Acquisition, Carrefour’s Position Was Quite Dominant”), written on Monday, July 27, 2009, 
http://www.hukumonline.com/berita/baca/hol22685/pi-sebelum-akuisisi-posisi-Carrefour-cukup-dominan, accessed 
on May 13, 2010. 
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goods offered by Carrefour to its suppliers, while the downstream market includes the sale of 
goods by Carrefour to end user consumers. In this case, the object was the upstream market, 
whereby  upon  acquiring  75%  of  PT  Alfa  Retailindo’s  shares,  PT  Carrefour  determined 
extremely high trading terms to its suppliers, while they had no other choice due to the lack of an 
equal bargaining position. 
Dominant Position in Article 1 sub-article 4 of Law No. 5/1999 is defined as “a condition 
in which the business actor concerned does not have significant competitors in the relevant 
market related to the market share controlled, or the business actor concerned has the highest 
position among its competitors in the relevant market in terms of financial capacity, the capacity 
to access supply or sales, as well as the capacity to adjust supplies to the demand for certain 
goods or services”. This is a broad definition of Dominant Position, much broader than just holding 
a certain market share beyond a certain amount or percentage as provided for under the law.  The 
prohibition of Dominant Position is further provided for under Article 25 of Law No. 
5/1999 stating as follows: 
(1) Business actors are prohibited from using dominant position either directly or indirectly 
to: 
a.   determine  trading  terms  for  the  purpose  of  preventing  and  or  hampering 
consumers from obtaining goods and or services of competitors, either in view of 
price or quality; or 
b.   limit the market and the development of technology; or 
c.   hamper other  business  actors  which  are  potential  competitors in  entering the 
relevant market. 
(2) Business actors have a dominant position as intended in paragraph (1) hereinabove in the 
following events: 
a.   one business actor or a group of business actors control 50% (fifty percent) or 
more of the market share of a certain type of goods or services; or 
b.   two or three business actors or a group of business actors control 75% (seventy- 
five percent) or more of the market share of a certain type of goods or services. 
 
In KPPU’s findings it has been stated that prior to the acquisition process of PT Alfa 
Retailindo, PT Carrefour as a retailer had already had a rather dominant position considering its 
market share. For example, in 2007, PT Carrefour’s market share had already reached 40%. 
Another proof in KPPU’s decision concerning Carrefour in 2005 indicated that Carrefour had used 
buyer power to exert pressure on its suppliers for its own benefit. This was supported by several 
findings, such as the case of minus margin, one of the trading terms which had been burdensome 
on suppliers. 
In addition to the above, in the course of observation it was found that the process of 
Carrefour’s expansion itself in the national retail business had been quite fast. It was evident 
from the rapid growth in the number of outlets owned by Carrefour. One of the factors behind 
the rapid rate of Carrefour’s expansion was its ability to provide lower prices compared to other 
retailers,  making  it  easier  to  attract  consumers.  Based  on  the  observation  conducted  by  a 
surveyor which was one of the parties reporting to KPPU, the only way for Carrefour to achieve 
this was by putting pressure on its suppliers. Most of its C margin had originated from the listing 
fee and various forms of trading terms applied by Carrefour. All of these facts found by the 
surveyor were an initial indication that prior to the process of acquisition, Carrefour had already 
been rather dominant.
 
Indeed, PT Carrefour and PT Alfa Retailindo were two retailers competing against each other, 
as both of them had been in the same relevant market and had been selling almost the same 
products. With the acquisition, Carrefour’s market share was certain to increase. That is why 
KPPU considered that Carrefour had a tendency of abusing its dominant position. In the context 
of the provisions of Perpres No. 112/2007 concerning the Structuring and Devleopment of 
Traditional Markets, Shopping Center and Modern Shops, it is evident that over the past 
several years there have not been foreign retailers or new retailers entering the Indonesia market, 
with the exception of Tesco which has just recently acquired Makro. In fact, quite a number of 
domestic retailers have “raised the white flag” giving up investment. Even though it cannot be said 
with certainty that it has been caused by Carrefour’s dominance, new entrants are most likely 
to take into account Carrefour’s position. In fact, according to KPPU’s analysis, prior to the 
acquisition, in 2007 Carrefour’s margin had been around Rp.10.2 trillion exceeding by far its 
competitor’s margin, namely only about Rp. 4 trillion. 
Specifically, KPPU has been of the view that Carrefour has used its strong relationship with 
its suppliers to subsidize sales prices to consumers, hence low sale price of goods had not been the 
result of the retailer’s efficiency, but from other revenues. It was considered to be dangerous 
situation, as it had the potential of driving traditional or local retailers out of business. Apart from 
that, it was also stated that the Department of Trade had collaborated with KPPU in investigating 
trading term violation practices by modern retailers in which KPPU had issued its decision in 
2005. From the point of view of business competition, the frequently asked question is why do 
suppliers agree to trading terms which appear to be unfair and put pressure on one of the  parties  
to  the  agreement?  It  is  clearly  evident  from  the  explanation  that  the  abuse  of Dominant  
Position  had  occurred.  In  Law  No.  5/1999  there  is  an  article  which  prohibits  a business 
entity which has dominant position to engage in unfair business conduct against its competitors  
or  parties  which  are  in  a  weaker  position  in  a  trade  transaction  or  in  their agreement.46 
It was found that after acquiring PT Alfa Retailindo, Carrefour’s position became 
increasingly dominant in the retail business, moving in the direction of creating actual unfair 
business competition. Carrefour’s business development by establishing Carrefour Express to 
replace Alfa Retailindo allegedly resulted in this retail company’s controlling 50% of the market 
share. KPPU explained that even though the surveyor agency The Nielsen Indonesia had estimated 
Carrefour’s market share at only 7%, data obtained based on   KPPU’s research indicated that 
Carrefour’s market share could reach as much as 50% (fifty percent) or even higher.47 According 
to KPPU, the impact of the acquisition conducted by KPPU had resulted in conduct which was 
harmful to competition in the retail business. Such harmful effect was, among other things, 
the agreement between Carrefour and its suppiers. 
On November 3, 2009, KPPU decided that Carrefour had been guilty as it had been 
proven  to  have  committed  a  violation  by  undertaking  Monopolistic  Practices  and  Unfair 
Business Competition after acquiring PT Alfa Retailindo in early 2008. Allegations included 
 
46Haniwar Syarief, “Carrefour Melakukan Praktik Monopoli? Penyalahgunaan Posisi Dominan Menyebabkan 
Pemasok Tertindas”, (“Carrefour Committed Monopolistic Practices? Supplier Oppressed as a Result of the Abuse 
of Dominant Position”). Harian Bisnis Indonesia, May 30, 2009, p. 11. 
47There is indeed a significant discrepancy in the calculations in The Nielsen Indonesia’s research report. 
Nielsen made calculations from all aspects, namely from the aspect of wholesalers, minimarkets, conventional stores 
and the like, except for traditional markets. Accordingly, there are many divisors, resulting in a lower result figure , 
he said. At the same time, PI made its calculations based on the relevant market involving Carrefour’s closest 
competitors such as Hero, Giant, Matahari, and others.
 
violation of Article 17 paragraph (1) and Article 25 paragraph (1) sub-paragraph a of Law No. 
5/1999. Consequently, KPPU ordered Carrefour to divest all its shares in PT Alfa Retailindo 
totaling 75% to parties not affiliated with Carrefour by no later than one year after KPPU’s 
decision obtained permanent legal force. In addition to the above, Carrefour was also required to 
pay a fine of Rp. 25 billion into the state treasury.48  KPPU’s order to divest shares in PT Alfa 
Retailindo received criticism from several observers, saying that the provisions of Article 28 of 
Law No.5/1999 prohibiting share acquisition which would cause monopolistic practices and unfair 
business competition could not be applied to PT Carrefour, as no implementing regulation was in 
place at the time.49 
Carrefour filed an appel against KPPU’s decision No. 09/KPPU-L/2009 in the case of the 
prohibition of monopolistic practices and the abuse of dominant position. The appeal was filed at 
the South Jakarta District Court under civil case No.1598/Pdt.G/2009/PN.Jkt.Sel.50  In the court 
hearing on February 17, 2010 the South Jakarta District Court subsequently cancelled KPPU’s 
decision, releasing this modern retailer from charges of Monopolistic Practices. According to the 
Council of Judges of the South Jakarta District Court, Carrefour had not been proven of violating 
Law No. 5/1999. In one of their legal considerations, the Council of Judges of the South Jakarta 
District Court expressed the view that the competition agency had made an error in defining the 
Relevant Market, hence KPPU had made a mistake in determining the size of Carrefour’s market 
share. The District Court eventually stated that Carrefour had not been proven of monopolizing 
the market and abusing its Dominant Position. 
On March 1, 2010, KPPU filed for Cassation against the South Jakarta District Court’s 
decision cancelling KPPU’s decision. The appeal filed by Carrefour through this court was a 
follow up on KPPU’s previous decision ordering this retail company to dives all of its shares in 
PT Alfa Retailindo Tbk to a non-affiliated party by no later than 1 (one) year after the decision 
had obtained permanent legal force. Furthermore, in 2010, at the cassation level the Supreme Court 
in its Decision No. 502 K/Pdt.Sus/2010 ruled in favor of PT Carrefour Indonesia stating that the 
order to divest shares in PT Alfa Retailindo could not be justified, as such order could only be 
applied if the provisions of the article concerning prohibited acquisition were fulfilled, and if there 
was a Government Regulation providing for it. 
As indicated in this case, the business competition agency’s position is that dominant 
ownership can potentially lead to the abuse of market power, and it can hamper and/or harm 
other business actors, including competitors and even “partners”. Law No. 5/1999 provides that 
Dominant Position can occur if a business actor controls 50% or more of the market share for a 
certain type of goods and or services. However, it needs to be noted that the percentage does not 
necessarily have to be taken on the national scale, but rather in the relevant market. In other words, 
a company may be considered as having Dominant Position in the modern market in a big 
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Decision”),  written  on  Friday,  November  6,  2009,   http://www.antaranews.com/berita/1257487342/ carrefour-
berharap-pengadilan-beri-keputusan-benar, accessed on June 21, 2010. 
 
49Government Regulation Number 57 Year 2010 concerning the Consolidation, Merger and Acquisition of 
Company Shares Potentially Causing Monoplistic Practices and Unfair Business Competition has been effective as 
from July 2010. 
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city for product X in the Relevant Market, while not necessarily having a dominant position in 
another market or at a different location. 
Particularly in the retail market, trading terms can be potentially considered as a form of 
abuse of Dominant Position, namely in a situation where suppliers feel they are not given an 
opportunity to bargain before signing an agreement. The impression is that the supplier benefits 
from accepting the offer, and that by rejecting the modern retailer’s offer such benefit would be 
lost. The offer is sometimes presented in the form of a threat, meaning that the supplier is left 
with no choice but to accept the terms put forward by the modern retailer concerned, making 
them a take it or leave it offer. In contract law it is referred to as ‘unbalanced’ conditions, 
whereby one of the parties has a stronger bargaining position than the other. At this point, Business 
Competition Law is applied to deal with the above described phenomenon, whereby the said 
bargaining position is measured based on market power and various other variables. 
There have been several instances of suppliers experiencing pressure or facing the threat of 
their orders or supplies being discontinued, thus being more harmful than accepting unfair 
trading terms. Several countries which apply Business Competition Law have studied this 
development  and  have  in  fact  issued  Guidelines  for  dealing  with  such  situations.  In  the 
Guidelines of the Japan Fair Trade Commission, this kind of a situation is treated analogously 
with the abuse of Dominant Position. 
An example of the abuse of bargaining position by modern retailers against suppliers is when 
a modern retailer requires its supplier to second its employees as promotional staff, but they 
end up being used not only for promoting their company’s products, but also for checking 
inventories and doing other work not related to the supplier’s product. When asked why it agrees 
to do it, it becomes obvious that there is pressure and fear that unless the supplier complies, its 
supplies will be discontinued. In this case, damage is incurred by providing complimentary 
employee services, and such damage is sustained in order to avoid a greater damage, namely the 
discontinuation of its supplies. 
Unlike a situation in which a member retailer provides a balanced compensation for the 
services provided rather than creating pressure and fear that supplies will be halted. Another 
example is when a retailer asks for funds donations for the purpose of opening a new shop. The 
supplier does not receive commensurate profit for the donation provided by it. However, there is 
a threat of greater damage of supply orders being discontinued, hence the supplier is under pressure 
to comply. All of these advantages are obtained by retailers or through unfair conditions created 
by retailers who obviously have a strong bargaining position or a dominant position in the 
market. Such conditions are regulated in the Japanese Fair Trade Commission, Guidelines 
Concerning Abuse of Dominant Bargaining Position in Service Transactions Under The 
Antimonopoly Act and are classified under the category referred to as the category of unjust 
conduct.51 
Korea has applied similar regulation in the form of Guidelines “Criteria for Examining the 
Abuse of Market Dominant Position” dated May 16, 2002 from Notification No. 2002-6 Korean 
Fair Trade Commission.52  Just like Japan, Korea has stipulated several criteria referred to as 
 
 
51The reduction of the amount of proceeds by the contracting party with a dominant bargaining position will 
cause the contracted party to suffer unjust disadvantage in the light of normal business practice, Japanese Fair Trade 
Commission, Guidelines Concerning Abuse of Dominant Bargaining Position in Service Transactions Under The 
Antimonopoly Act, 17 Maret 1998. 
52Guideline for Review the Abuse of Market Dominant Position based on Notification No. 2000-6 of the Fair 
Trade Commission enacted on September 8, 2000 and Notification No. 2002-6 of the Fair Trade Commission
 
regular trading field, whereby competition may occur based on the transaction relation type, place, 
level and partnership. The factors taken into account include the type of product (goods or 
services), the place or market location affecting the cost of transport or travel time. Another 
factor  taken  into  account  is  the  level  of  transaction,  namely transaction  at  the  production, 
distributor or retail level. The nature of relationship in a transaction also takes into account the 
relationship pattern, whether it is between a number of entities or groups at the purchase or sales 
level. 
Korea determines the criteria of business with Dominant Position based on market share 
and the barrier to entry factor. At the same time, the criteria for assessing the abuse of market 
dominant position is by considering unfair decisions made by business actors using their Dominant 
Position, maintenance cost  as well as the cost  structure occurring as  a result of unilateral 
decision.  Such acts may also be considered as acts hampering other businesses in the execution 
of business activities through discrimatory measures, causing damage to their partners. Moreover, 
it can be actually in the form of coercion or pressure to refrain from doing business with other 
parties, particularly with competitors of the partner under such agreement. Such practices are 
considered  to be a form of unfair trade practices, particularly if they involve unilateral 
decisions made by a party using its Dominant Position. 
Several other countries have also issued regulation concerning the abuse of Dominant 
Position  which  can  potentially  disrupt  fair  business  competition,  particularly  for  retailers, 
whereby profits are made by unfair behavior, while suppliers are harmed as they are under threat 
or in a state of concern. In the event of business agreements between suppliers and retailers, if such 
situation occurs, the Contract Law principle as provided for in the civil Code applicable in 
Indonesia is also violated, provided that the violation of the said principle is proven. The time 
has come for Indonesian regulators and law enforcement agencies to examine whether such 
injustices are indeed also taking place in Indonesian retail market competition. 
It is expected that KPPU’s decision in the Carrefour case will contribute to the learning 
process concerning the abuse of Dominant Position from the aspect of bargaining position in the 
retail market. The abuse of Dominant Position against suppliers is bound to exert pressure on 
suppliers, with an impact on smaller competitor retailers, and with the potential of ultimately 
extinguishing traditional markets. As large retailers get the opportunity to grow because their 
competitors have gone out of business, their dominant power increases, making it possible for them 
to put further pressure on their suppliers, thus gaining increasing power to put even greater pressure 
on competitor retailers. 
 
Apart from its decisions concerning violations of Law No. 5/1999 related to modern retail 
cases, KPPU has also issued the following recommendations to the regional government: 
1. Advice  and  Considerations  for  the  Draft  of  Presidential  Regulation  concerning  the 
Structuring and Development of Modern Market Business and Modern Shop Business in 
letter No. 188/K/VI/2007 dated June 18, 2007; 
2. KPPU’s  Advice  for  the  Draft  Guidelines  for  the  Structuring  and  Development  of 
Traditional    Markets,    Shopping    Centers,    and    Modern    Shops    in    letter    No. 
681/KPPU/K/VIII/2008 dated August 28, 2008; 
 
 
amended on May 16, 2002. The Criteria for examining the Abuse of Market Control Position has been enacted as 
follows based on Clause 7, Article 2 (Definition) and Clause 2, Article 3 (Prohibition on Market Dominant Position) 
of the “Monopoly Regulations and Fair Trade Act” and Clause 4, Article 4 (Method of Calculating the Sales or 
Purchase Amount) and Clause 6, Article 5 (Types of or Criteria for Abuse) of its enforcement decree.
 
3. KPPU’s Advice and Considerations for Retail Industry Policy in the City of Pontianak 
with letter No. 1071/K/XII/2008 dated December 19, 2008; 
4. KPPU’s Advice and Considerations for Retail Industry Policy in the City of Samarinda 
with letter No. 1071/K/XII/2008 dated December 19, 2008; 
5. KPPU’s  Advice  and  Considerations  for  Retail  Industry  Policy  in  the  City  of 
Banjarmasin with letter No. 1071/K/XII/2008 dated December 19, 2008; 
6. KPPU’s Advice and Considerations for Retail Industry Policy in the City of Balikpapan 
with letter No. 1071/K/XII/2008 dated December 19, 2008.53 
 
D.  CONCLUSIONS AND RECOMMENDATIONS 
 
Based on the foregoing analysis concerning the need for the structuring of the modern retail 
sector and protection of the traditional retail sector, as well as for control and business competition 
law enforcement in view of Dominant Position, the following conclusions can be made: 
1.   SMEs  play  an  enormous  role  in  Indonesia,  as  evident  from  the  rather  significant 
number of small businesses and their ability to overcome the economic crises in 1998. 
Accordingly, the government needs to provide adequate protection, both in terms of 
regulations in the form of law and policy, as well as supervision in the structuring of the 
modern retail sector.   It is expected that by formulating law and central government 
policy accompanied by implementation at the regional government level, a balance will 
be created in business opportunities for micro, small, medium and large business actors 
in accordance with the MSME Law and the Antimonopoly Law. However, there is also 
a need for supervision and firm action in the area of permits for the establishment of 
modern retail businesses. Apart from serving as protection measure, it is also expected 
to create legal certainty to investors intending to invest in the modern retail sector. 
There is a need for legal certainty and investment policy in anticipation of AEC in 
2015, requiring all stakeholders to be prepared, both from the aspect of regulation and 
policy, behavior as well as supervision. 
 
2.   From  perspective  of  business  competition,  there  have  been  endeavors  towards 
achieving the objectives of Law No. 5/1999 through law enforcement and providing 
advice or recommendations to the government in the retail sector. Law enforcement 
measures have included investigation, examination and issuing decisions in cases of the 
abuse of Dominant Position by modern retailer against suppliers as well as negative 
impact on competitors. Advice and recommendations have been given by providing 
inputs to the Central as well as the Regional Governments in order to conduct supervision 
related to permits and implement retail structuring in their respective regions, in order to 
ensure that a balance is created between small, medium and large business actors. 
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http://www.republika.co.id/berita/breaking-news/ekonomi/10/04/18/111730-kppu-minta-pemerintah-susun-uu- 
zonasi-dan-syarat-ritel-modern, accessed on March 18, 2014.
 
In connection with the policy for structuring and supervision by the government in the 
retail sector, the following recommendations can be made: 
1.   The currently existing regulations in the retail sector are prone to misuse in the form of 
regional policy by circumventing the law (penyelundupan hukum). Therefore, a more 
in-depth study is needed for the formulation of regulation which is equal to law in the 
retail sector, setting forth specific sanctions for all parties violating the provisions. 
2.   Regional governments should pay more attention to the structuring of retail businesses 
within their respective territories, and they should exercise tight and strict control of 
permits issued for the establishment of modern retail businesses. This is needed as there 
are strong indications of the phenomenon of misuse of permits, such as a permit for 
restaurant being shifted to modern retail business. The absence of firm action by the 
government will lead to the increasing proliferation of “illegal” modern retailers driving 
traditional retailers out of business, while the latter should be able to obtain protection 
in the context of protecting micro, small and medium businesses (SMEs). 
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